
a

~- ~AT&T
Michael F. Del Casino Suite 1000
Regulatory Division Manager 1120

20
th Street, NW

Washington DC 20036
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June14,2002

Ms. MarleneDortch
Secretary
FederalCommunicationsCommission
445 12~Street,SW,RoomTWB-204
Washington,DC 20554

Re: ImplementationofthePayTelephoneReclassificationandCompensation
•ProvisionsoftheTelecommunicationsAct of1996
CC DocketNo. 96-128

DearMs. Dortch:

YesterdayafternoonTeresaMarrero,Bob QuinnandI metwithJeffCarlisleoftheWireline
CompetitionBureauto discusstheabove-referencedproceeding.Thesubjectsdiscussedare
detailedin the attachedchartswhichwerehandedoutat themeeting.

OneelectroniccopyofthisNoticeis beingsubmittedto theSecretaryoftheFCCin
accordancewith Section1.1206oftheCommission’srules.

Sincerely,

attachment
cc: JeffCarlisle
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OVERVIEW OF APCC’s RECENT EXPARTES
ATTEMPTING TO ESCAPE OBLIGATIONS TO
MAKE RETROACTIVE ADJUSTMENTS TO IXC

APCC filed exparteson April 15, 2002,April 25, 2002,and May 23,
2002claiming that the Commissionshouldnot obligate independent
payphoneserviceproviders (‘PSPs”) to refund overpaymentsmadeby
IXCs betweenOctober 7, 1997 and April 21, 1999 (“Intermediate
Period”).

Using layer upon layer of factual assumptions,APCC assertsthat it was
under compensatedfor subscriber 800calls betweenJune 1, 1992and
November6, 1996 (“Early Period”) (APCC May 23, 2002exparte).
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OVERVIEW OF APCC’s RECENT EXPARTES
ATTEMPTING TO ESCAPE OBLIGATIONS TO
MAKE RETROACTIVE ADJUSTMENTS TO IXC (cont.)

According to APCC, eventaking into accountmonies owedto IXCs for
overpaymentsmadeduring both the IntermediatePeriodand the
November7, 1996to October 6, 1997period (‘Interim Period”), APCC
still remainsunder compensatedfor the Early Period.

APCC mischaracterizesthe relevant law and Commissiondeterminations
in assertingthat asa matter ofbasic equity, independentPSPsshouldnot
be required to pay refunds to IXCs for the Intermediate Period.
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D.C. CIRCUIT’S MCI REMAND DECISION FULLY
SUPPORTSRETROACTIVE ADJUSTMENTS

• The D.C. Circuit held that the FCC’s rationale for the $0.284rate for coinless
payphonecalls was “plainly inadequate” and remandedthe decisionback to
the Commission. MCI TelecommunicationsCorp. v. FCC, 143 F.3d 606,
608 (MClRemandDecision).

• D.C. Circuit decisionnot to vacatethe $0.284rate wasbasedon:

“the clearunderstanding that if and when on remand the Commission
establishesa different rate for coinlesspayphone calls, the Commissionmay
order payphoneserviceproviders to refund to their customersany excess
chargesfor coinlesscalls collectedpursuant to the current rate.” Id.

• D.C. Circuit specifically notedthat the Commissionitself had acknowledged
that “it has the authority to adjust the compensationrate retroactively ‘should
the equities so dictate.” MClRemandDecisionat 608.
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D.C. CIRCUIT’S MCI REMAND DECISION FULLY
SUPPORTSRETROACTIVE ADJUSTMENTS (con’t)

Significantly, the Court alsoexplainedthat the Commissionalso “has the
authority to order refunds whereovercompensationhas occurred.” Id.

The Court acknowledgedthat under the 1996TelecommunicationsAct, the
Commissionis “require[d] . . . to take all actionsnecessary.. .“ to
promulgate regulations to ensurefair compensationto payphoneservice
providers.” Id.

Thus, the D.C. Circuit believedthat its decisionnot to vacatethe existing
$0.284rate would not unfairly prejudice IXCs that had beenpaying the
higher rate, becausethey were entitled to receiverefunds.
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THE COMMISSOIN PROPERLY INTERPRETED THE
MCI REMAND DECISION IN ORDERING
RETROACTIVE ADJUSTMENTS

The Commissioncorrectly acknowledgedthat the D.C. Court decidedto
remand, rather than vacatethe $0.284rate becauseit recognizedthat the
Commissionmay order payphoneserviceproviders to refund any excess
charges.ImplementationofthePayTelephoneReclass~flcation&
CompensationProvisionsofthe TelecommunicationsAct of1996,14
FCC Rcd 2545,¶ 195 (“Third Report& Order”).

In ordering refunds of overpayments,the Commissionproperly considered
the impact that suchrefunds would have on payphoneserviceproviders
(“PSPs”). The Commissionfound that:

• “IXCs may recovertheir overpaymentsto the PSPsat the sametime
as PSPsreceivepaymentsfrom the IXCs.” Id. ¶ 198.

• IXCs may deductnet overpayments(net ofpayments due for the
IntermediateandInterim Periods).
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REQUIRING REFUNDS OF OVERPAYMENTS FALLS
WITHIN THE STATUTORY SCHEME

Section276authorizesthe Commissionto “take all actions necessary”to
ensurefair compensationfor payphoneservice.

The Commissionrecognizedthat § 276 “directed” it to “insure fair
compensation” for payphonecalls. Third Report& Order¶ 195.

Retroactive adjustmentsfor both the Interim and IntermediatePeriods
are lawful under the statute.
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APCC’s ARGUMENTS REGARDING THE EARLYPERIOD
ARE LEGALLY IRRELEVANT

In arguing that the Commissiontake into accountallegedunder compensation
to payphoneproviders for the Early Period, (June 1, 1992—November6,
1996),APCC ignores that § 276 statesonly that the Commissionis obligated to
implement its mandatesafter the Early Period

• Section276(b)(1.)states“within 9 months afterFebruary8, 1996,the
Commissionshall take all actionsnecessary.. . to prescribe regulations
that. . . establisha per call compensationplan to ensurethat all payphone
serviceproviders are fairly compensatedfor eachand every completed
interstate call using their payphone.” 47 U.S.C. § 276(b)(1) (emphasis
added).
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APCC’s ARGUMENTS REGARDING THE EARLY
PERIOD ARE LEGALLY IRRELEVANT (con’t)

The Commission’sunchallengedconclusionthat its regulations implementing
Section276would not apply to periods before the effectivedate of its Report&
Order, 11 FCC Rcd. 20541,¶ 126, is still controlling.

Thus, APCC’s position that Section276 requiresthe Commissionto take into
account the four-year periodprior to the enactmentof Section276 is implausible
and unsupportedby the statute or the Commission’s subsequentinterpretations.
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APCC’s ARGUMENTS REGARDING THE EARLY

PERIOD ARE LEGALLY IRRELEVANT (con’t)

APCC wasneverentitled to additional compensationfor the Early Period.

• Section226(e)(2)did not mandate compensationor createan entitlement to
compensationfor subscriber 800calls madeduring theEarly Period.

• Section226(e)(2)statedonly that the Commission “consider the needto
prescribecompensation(other than advancepaymentby consumers)for
ownersof competitive public pay telephonesfor calls routed to providers of
operator servicesthat are other than the presubscribedprovider of operator
servicesfor such telephones.”47 U.S.C. § 226(e)(2).

The D.C. Court recognizedthis point stating:

• “Section 226(e)(2)doesnot order the FCC to prescribecompensationfor all
the calls to which it refers, only to ‘consider theneed’ to prescribe
compensation.” Florida Public TelecommunicationsAss‘n, Inc. v. FCC, 54
F.3d 857 (D.C. Cir. 1995).
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APCC MISCHARACTERIZES THE GENERAL REFUND
STANDARDS SET FORTH IN PRIOR D.C. CIRCUIT
DECISIONS

Courts havefound that retroactive true-ups are warranted mostwhen:

• a refund coversthe period during which litigation over therates
occurred, so that theparties had full noticeofpossiblerate
changes;

• the needfor the refund is a result of agencyerror which the courts
correct on appeal.

See,e.g.Exxon Co. v. FERC, 182F.3d 30 (D.C. Cir. 1999); Verizon Tel. Cos. v.
FCC, 269F.3d 1098;Public Serv.Co. ofCob. v. FERC, 91 F.3d 1478(D.C.
Cir. 1996).

Under thesestandards,the Commission’s order requiring refunds of
overpaymentsfor the Interim and IntermediatePeriodclearly is the
proper remedy.
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APCC MISCHARACTERIZES THE GENERAL
REFUND STANDARDS SET FORTH IN
PRIOR D.C. CIRCUIT DECISIONS (con’t)

APCC relies on casesthat did not involve a legal error by an agency
settingor approving rates.

• the majority ofAPCC’s casesdealtwith errors ofprivate parties,
for exampletariff violations. (See,e.g.,Las CrucesTV Cablev.
FCC, 645 F.2d 1041 (D.C. Cir. 1981); WisconsinElec. Power
Co. v. FERC, 602 F.2d452 (D.C CIR. 1978);Koch Gateway
Pipeline Co. v. FERC, 136F.3d 810 (D.C. Cir. 1998)).

• the rest of the caseson which APCC reliesdid not involve rates
• that were found to be unjust or unreasonable.(See,e.g.,Moss v.
Civil AeronauticsBoard, 521 F2d 298 (D.C. Cir. 1975))
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APCC’S FACTUAL ARGUMENTS REGARDING
UNDERCOMPENSATION FOR THE EARLYPERIOD
AMOUNT TO SPECULATION

• speculationabout the number andpercentageofcompensable
calls;

• speculationregarding the ratio of interstate 800 calls to interstate
accesscalls

• unsupported assumptionofa linear rate ofgrowthof the number
of calls per payphone.

Thus, APCC provides no rational basisfor exemptingretroactive
adjustments for the IntermediatePeriod.
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